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RULING DENYING MOTIONS FOR PARTIAL SUMMARY JUDGMENT

KRECHEVSKY, U.S.B.J.
l.
The United States of America, acting on behalf of the United StatesMint (“the

Mint”), on May 7, 2001, filed two amended complaints (“the complaint” or “the



complaints’) in the jointly-administered Chapter 11 cases of Handy & Harman
RefiningGroup, Inc. (“HHRG”) and Attlebor o Refining Company, Inc. (“ARC”). One
complaint contains twelve counts against five defendants — Fleet National Bank and
Fleet Precious Metals, Inc. (together, “Fleet”), HHRG, ARC and Credit Suisse First
Boston International (“Credit Suisse”). The other complaint contains ten counts
against eight defendants -- HHRG, ARC, and six members of a banking syndicate
(collectively, “the Banking Syndicate’) which comprises Credit Suisse, Fleet,
BayerischeHypo-Und Vereinsbank, AG, Royal Bank of Canada, and N. M. Rothschild
& Sons Ltd. HHRG and its wholly-owned subsidiary, ARC, are metal refining
companies. Fleet and theBanking Syndicatear efinancial institutionswhich, invarious
ways, had funded HHRG’s and ARC’ s business oper ations.*

Prepetition, on March 25, 1999, the Mint and HHRG entered into a contract
(“theContract”) for therefining by HHRG of 8,000,000 ounces of contaminated silver
bullion delivered toit by theMint. HHRG agreed torefinethisbullion to 99.95% pure
slver and 90.0% silver and 10% copper for a price of nine cents and seventeen cents
per ouncerespectively. In November 1999, HHRG and theMint modified the Contract
to increase the amount of silver bullion to be refined to approximately 16,000,000
ounces. When, on March 28, 2000, HHRG and ARC filed their bankruptcy petitions
(and subsequently ceased operation), HHRG had insufficient silver on hand to satisfy

its 400 customers. See In re Handy & Harmon Refining Group, 266 B.R. 24, 27

(Bankr. D. Conn. 2001). On the petition date, HHRG either owed or failed toreturn

! The Mint allegesthat Credit Suisseisthe lead member of the Banking Syndicate.

5



to the Mint 2,660,382.34 ounces of silver.

In certain counts of the complaints (“the bailment counts’), the Mint seeks
damages based upon its allegation that the terms of the Contract created a bailment?
of the silver bullion that the Mint delivered to HHRG for refining. Accordingly, the
bailment countsaver, that when HHRG and ARC wrongfully caused the Mint-owned
slver to betransferred and/or sold to Fleet and the Banking Syndicate, all defendants
became liable to the Mint for the value of such silver. HHRG has filed a motion for
partial summary judgment as to the bailment counts in each complaint (“the
motions”).> HHRG contends in the motions that the Contract provides, not for a
bailment of the Mint-furnished silver bullion, but for a sale of refined silver from
HHRG totheMint, ther eby making theconceded transfer sor salesnot per seContract
violations.* The Mint opposes the motions on numer ous grounds, but only itsinitial

objection —that there exists genuine issues of material fact asto the intentions of the

24 A relationship of bailor-bailee arises when the owner, while retaining general
title, delivers personal property to another for some particular purpose upon an
expressor implied contract to redeliver the goods wher e the purpose has been
fulfilled, or to otherwise deal with the goods according to the bailor’s directions.”
B. A.Ballou & Co.,v. Citytrust, 218 Conn. 749, 753, 591 A.2d 126 (1991) (Internal
guotation marks omitted.)

® In Adversary Proceeding No. 01-2026, the motion is as to counts one, two, eight,
nine, ten, eleven and twelve. Countssix and seven werewithdrawn. In Adversary
Proceeding No. 01-2027, the motion is asto counts one, two, six, seven, and ten.
Counts eight and nine wer e withdrawn.

* HHRG and the Mint agreethat the Mint holds a valid breach of contract claim
against HHRG’s bankruptcy estate of $13,474,836.56, subject only to
possible offsets.



contracting parties —need be addressed.®
.
A.

HHRG, to support its motions, submitted the Contract, its analysis of the
Contract provisions, and a concession that HHRG had transferred the Mint-fur nished
slver to Fleet and the Banking Syndicate. The Mint, in opposition to the motions,
submitted a counter analysisof the Contract and affidavitsof Robert A. Campbell, the
Mint’s Contracting Officer who executed the Contract. Theaffidavitsaretotheeffect
that, inter alia, the Contract did not involve a sale of silver bullion to HHRG, and that
it was not the Mint’sintention that HHRG would take title to the silver bullion once
it was delivered to HHRG by the Mint.

The Contract, which is twenty-one pages long, plus attachments, contains no
clear statementsastowhether abailment or asaleof thesilver wasintended. Attached
to thisruling are Contract Sections H.23, upon which HHRG largely relies, and 1.1,
which the Mint cites, in advancing their respective arguments.

B.

In support of itsargument that a sale of therefined silver wasintended, HHRG

notesthat in Section H.23, theContract “required [HHRG] towarrant clear titleinthe

refined silver to the Mint, and specifically delineated when title would pass from

[HHRG] totheMint.” (HHRG’sBr. at 3.) HHRG concludesthat a provision for the

® Because the respective amended complaints and motions for partial summary
judgment concern essentially identical facts and arguments, thisruling addr esses
both motions.



passage of titlefrom HHRG to the Mint indicatesthat the parties contemplated a sale
by HHRG to the Mint of refined silver. HHRG further notes that the language in
Section H.23(b) referred to “conditions of sale,” and that the Contract elsewhere
provided that the deliveries of refined silver be“FOB Origin.” HHRG contendsthat
according to Article 2 of the Uniform Commercial Code, this sort of arrangement
indicatesthat the seller, in thiscase HHRG, had a duty to ship the goods and bear the
expenseand risk of lossuntil it reached the point of origin, whereupon titleto thegoods
wasto passfrom the seller, HHRG, to the buyer, theMint. Finally, HHRG contends
that the Contract did not create a bailment arrangement in light of the sale language
intheContract, thelack of any requirement that HHRG return theidentical silver that
the Mint furnished for refining, and the omission of any bailment language in the
Contract.

In opposing the motions, the Mint asserts that there are genuine issues of
material fact, and submitsthat the Contract representsa bailment agreement and not
asalesagreement. TheMint assertsthat the Contract languagein Section 1.1 provided
for abailment when it required that theMint deliver itscontaminated silver toHHRG,
that HHRG refinethesilver, and that HHRG return the Mint-furnished silver back to
the Mint. The Mint contends that the Contract also provided that HHRG must
maintain insurancecoveringtheMint’ssilver for 150% of itsvaluewith theMint being
the named beneficiary under the policy. Moreover, if HHRG failed to maintain
insurance on the silver, the Contract stated that the Mint could then terminate the

Contract and obtain all of the Mint-fur nished silver from HHRG. TheMint notesthat



thereisnolanguagein theContract referringtoasalepriceor asale, that the Contract
described only the refining servicesthat HHRG must perform for afee, and that the
languageof “ clear title” in Section H.23(c) isnot ar eferencetothesilver, but concer ned
the copper that HHRG would utilize in the process of refining a portion of the Mint-
furnished silver to 90% purity with a 10% copper content.
[11.
A.
Summary judgment isnot proper unlessno genuineissue of material fact exists,
and unlessthe undisputed facts mandate judgment for the movant asa matter of law.

SeeFed. R. Civ. P.56(c); 1.V. Serv.v. Trusteesof AM. Consulting Engineers, 136 F.3d

114, 119 (2d Cir. 1998). “In assessing the record to determine whether thereis a
genuineissueastoany material fact, thecourt isrequired toresolveall ambiguitiesand

draw all factual inferencesin favor of the party against whom summary judgment is

sought.” Dusev. International Business M achines Corporation, 252 F.3d 151, 158 (2d
Cir. 2001). “Summary judgment isappropriate only when the language of a contract

is‘wholly unambiguous.’” Schiavonev. Pearce, 79 F.3d 248, 252 (2d Cir. 1996). “The

guestion of whether contract languageisplain or ambiguousisto bedeter mined by the
court asa matter of law.” 1d.
B.
The issue of whether a contract represents a bailment or a sale is not an
uncommon problem in industries, such as refining, where a company must make

arrangements with another entity to process its raw materials. See William D.



Harrington, A Caveat for Commodity Processing Industries: Insolvent Processors

Creditorsvs. Putative Owners of Raw Material, 16 UCC L.J. 322 (1984) (noting how

arrangements in the commodity processing industries, such as grain, crude ail, and
preciousmetals, often includeattributesof both bailmentsand sales, leaving the courts
with thetask of interpretingtheparties intentions). Seealso JamesJ. White& Robert

S. Summers, Quasi Consignment, 4 Uniform Commercial Code § 30-5 (4" Ed. 1995)

(discussingtherecent litigation over whether agreementsfor processing ar ebailments).
Courtsdealingwith contractshavingboth bailment and salechar acteristicslook
beyond thefour cor ner sof the contract and examinethevariouscir cumstancesthat led

to the contractual arrangement. Seee.q., In re Sitkin Smelting & Refining, Inc., 639

F.2d 1213, 1217 (5" Cir. 1981) (concluding that a contract to processfilm waste was a
bailment after considering the contract language, how the waste was stored, the
circumstances of the parties, and whether the partieslisted the waste asinventory in

their bookkeeping); In re Sitkin Smelting & Refining, Inc., 648 F.2d 252, 254 (5" Cir.

1981) (concluding that a contract to refine scrap metal was a sale and not a bailment
after considering the contract language and the surrounding circumstances of the

parties); In reMedomak Canning Co., 1977 WL 25603, at *4-8 (Bankr. D. Me.), aff'd

588 F.2d 818 (1st Cir. 1978) (concluding a bailment wasintended when afood producer
supplied ingredients, packaging, and shipping materials, and thedebtor contracted to
process and package theingredientsinto a final product. The court, after examining
the contract language and finding that it contained both bailment and sale language,

proceeded to consider evidence of pre-contract negotiations, the accounting r ecor ds of
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both parties, the business structure and financial capabilities of each party, theinitial
drafts of the contract, and the needs and interests of both parties.).
C.
In theinstant proceedings, the court, after examining the Contract and finding

both language of bailment and sale, concludes that the Contract is ambiguous, and,

therefore, inappropriatefor summary judgment. See Aliceav. EmpireBlueCrossand

Blue Shield, No. 00-9490, dlip op. 7693, 7704 (2d Cir. December 6, 2001) (concluding
that summary judgment entered by the trial court was inappropriate because the
documents at issue were ambiguous, the circuit court instructed the trial court “to
allow the parties to present extrinsic evidence concerning the meaning of [the]
ambiguous provisions.”). “If the language is susceptible to different reasonable
inter pretations, and where there isrelevant extrinsic evidence of the parties actual
intent, then the contract’s meaning becomes an issue of fact precluding summary

judgment.” Sayersv. Rochester Telephone Corp., 7 F.3d 1091, 1094 (2d Cir. 1993)

(Internal quotation marksomitted.) A decision by thiscourt asto whether the parties
agreed to a bailment or a sale requires the court to consider evidence outside the
Contract toresolvetheContract’ sambiguouslanguage. Thereexistsissuesof material
fact with respect to what the partiesintended in the Contract. Themotionsfor partial

summary judgment must be denied.

V.

CONCLUSION

11



For the foregoing reasons, HHRG’s respective motions for partial summary
judgment as to counts one, two, eight, nine, ten, eleven, and twelve in Adversary
Proceeding No. 01-2026, and counts one, two, Six, seven, and ten in Adversary
Proceeding No. 01-2027 are denied. Itis

SO ORDERED.

Dated at Hartford, Connecticut this day of December, 2001.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE
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